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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Peter Ottley appeals from a judgment of conviction en¬ 
tered on May 1, 1974 in the United States District Court 
for the Southern District of New York, after a two-week 
trial Itefore the Honorable Marvin E. Frankel, United 
States District Judge, and a jury. 

Indictment 7.‘I Cr. 830, filed on August 29, 1973, in 
46 counts charged ap|)ellant Peter Ottley and two others, 
Peter Hyrne and Herman Soloway, with violating Title 
18, United States Code, Sections 2, 371, 664 and 1027 and 
Title 29, T’nited States Code, Sections 431(b), 436, 4.39(a) 
and (d), .301(c) and 503(a) (The Laltor-Management Re¬ 
porting and Disclosure Act of 1959). 

The indictment charged apj)ellant with (1) causing 
the union UkuI of which he was chief executive officer to 




make unlawful loans to hiiiiHelf (Counts 1 through o); 
(2) failing to disclose these loans in reports filed by 
the union with the Secretary of Labor (f'ounts 6 through 
9); (3) failing to maintain records concerning reimbursed 
cast expenses paid to him as a union officer sufficient to 
perniit verification of the annual reports filed by the unictn 
(Count 10) ; (4) conspiracy to prepare false vouchers to 
substantiate reimbursed expenses paid to him (Count 
11); (5) embezzlement of union funds for his personal 
expenses (Counts 12 thwngh 27); (6) aiding and alwt- 
ting defendant Byrue, a fellow union officer, in the em¬ 
bezzlement of union funds for Byrne’s pei-sonal expenses 
(Counts 28 through 30); (7) emiK'zzlement of union funds 
by purchasing insurance with union moneys to |)ay for a 
pension for himself (Count ’^l); (8) embezzlement of 
moneys belonging to union welfare and pension funds 
for personal expenses (Counts 32 tlu-ough 34); and (9) 
making false statements »‘on<(*rning the moneys emltezzled 
from the welfare and pension funds in reports signed by 
him as trustee for these funds with the Secretary of 
Labor (Counts 35 through 46). 

Trial commenced as to Ottley on March 1, 1974.* 
Counts 11 and 27 wei-e dismissed on the (lovernment’s 
motion when the trial began. At the conclusion of the 
Gkivernment’s case, the District (.'ourt grantiHl a judgment 
of acquittal as to Counts 1 through 9 and 35 through 46. 

* On February 22, 1974, Byrne was sentenced to a six- 
month term of probation and a $600 fine upon his plea of guilty 
to one count of the indictment (Count Five) charging him with 
causing the union to make a loan to Peter Ottley of $17,709.00 
in violation of 29 U.S.C. § 603(a) and 18 U.S.C. §2. The re¬ 
maining counts were dismissed against Byrne at the time of 
sentence. 

Soloway, an accountant, was severed from the trial of Ottley 
and a nolle prosequi was filed as to Count 11 in which he was 
charged with conspiring to prepare false vouchers to substan¬ 
tiate reimbursed expenses for Ottley. 
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The jury convicted Ottley on three countH: Count 10, 
failure to maintain recorda to aubatantiate hia claim for 
weekly reiniburaed caah expenaea, and Counta 28 and 29, 
aiding and alwtting defendant Peter Hyrne in the em¬ 
bezzlement of union funda by cauaing the union to pay 
for the leaw? of a car for Byrne and to pay for ita gna and 
oil, without authorization and knowing that the automobile 
waa not uaed for union purpoaea. Appellant waa acquitted 
on the remaining counta. 

On May 1, 1974 Judge h’rankel aentenced Ottley to a 
tlin-e month term of impriaonment on Count 10 and fln^ 
him 15,000 on each of Counta 10, 28 and 29, making a total 
of fl5,000.* Ottley ia at liberty pending thia appeal. 

Statement of Facts 


A. Background 

From 1968 to 1972, the period covered by the indict¬ 
ment, Peter Ottley and Peter J. Byrne were Preaident 
and Secretary-Treaaurer, reapectively, f>f Local 144 Hotel, 
Hoapital, Nuraing Home and Allie<l Employeea Union 
(AFL-CIO) (hei-einafter referred to aa “Local 144” or the 
‘‘L«K'al”). Ottley waa Vice Pr<*aident and meml)er of the 
Executive Board of the half-million member Service Em¬ 
ployeea International Union (“8.E.I.U.” or the “Tntema- 
tioir,!”. of which Lo<-al 144 waa the ae<*ond largeat affi¬ 
liate (Pr. 3-4, 8-9, 728),** Ottley waa Chairman of each 
of the aix Boarda of Truatet'a of the Welfare and Penaion 
funda aaaociated with the three diviaiona of T.rtical 144 and 
Executive Vice Preaident of the New York Hotel Tradea 
Council. He also had l»een Director of Civil Righta for 
the S.E.l.U. (Tr. 65, 81, 185, 527, 889, 1050, 1059, 1152, 
1173, 1207-1208). 

* The conviction on each count bare appellant from serving 
as a union officer for flve years (29 U.S.C. $604). 

** “Tr." refers to pages of the trial transcript. 
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From 1950, Ottley Hen’ed as the chief executive officer 
of Local 144, i-epeatedly winning i-e-election without serious 
opposition. He was the moving force beliind the increase 
in the memlwrship of the Ix)cal from 7,000 to more than 
20,000 members (Tr. 8, 31, 301-302, 376 177, 434-436, 475- 
477, 509, 719-720, 1044-1050). 

The Executive Board of Local 144, the general mem¬ 
bership of the Local and the Board of Trustees of the vari¬ 
ous welfare and pension funds seldom took any action 
without Ottley’s approval (Tr, 102,103, 295-296, 426-427, 
430, 486, 496-497, 506, 801, 836-837, 872). 

Appellant fretjuently attended and participated in la¬ 
bor conferences as a representative of the Local and the 
S.E.I.U., and was active in various organizations for the 
education of the membershij) and promotion of the labor 
movement (Tr. 324, 332-334, 501-503, 723). 

Ottley established through his own testimony and 
cross-examination of government witnesses the story of his 
steady rise in the labor movement from humble beginnings 
as an elevator operator, his consummate skill as a nego¬ 
tiator, his devotion to his Local and labor in general. In 
short, Ottley was painted as a friend of labor and labor 
lawyers, and knowledgeable in the lalmr field. But the 
evidence also showed that he was a dictator within his 
IxH-al who rei)eatedly ignored the constitutional mandates 
of the union (Tr. 295-296, 426-427, 430, 486, 496-497, 504- 
506, 691-696, 789-790, 801, 813-814, 316-817, 818-820, 8.36- 
837, 843-847, 866, 872-874, 902-903, 966 967, 969, 1037, 
10.56, 10.58, 1130). 

Ottley and Byrne in their official capacities approved 
all bills sent to Local 144. The bills were paid by checks 
diawn on checking accounts of Local 144 and signed by 
Ottley and Byrne who were joint and only signatories 
(Tr. 242, .568-570, 581-582, 621-622, 627-628, 639 640, 630, 
646-649, 1162-1166). 
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B. Failure to Maintain Records 

BeKinnin^ in 1959, when the Tiabor Management Re¬ 
porting and DiKcloHiire Act (“LMKDA”) l»ecame law, the 
International took steps to acquaint its offlcers and mem¬ 
bers with the salient features of the statute. In 1959 Ottley 
attended a conference held by the International at which 
the then new requirements of the Act were explained. The 
International also uiailtsl literature concerning the LMRDA 
to offlcers and nienil»ers of the various Locals, including 
lx>cal 144. ' The attornej' for the International, Harold 
Israelson, testflied that at (piarterly Executive Board 
meetings of the International, which the evidence showed 
Ottley attendeil, lectures were given to keep the offlcers 
advised of the developments in that law. Ottley himself 
admitted that literature from the 8.E.I.U. was received in 
the office of the L<M-al and that he sometimes read it (Tr. 
9-13, 14-18, 473 475, 482-484, 612-613A, 620-921, 1039 et 
seq., 1113-1124, 1143-1144, 1148; GX 47, 47(a), 47(b), 
47(c), 49(a), 81. 

Ottley and Byrne were the only offlcers of the Local 
who were authorized to receive reimbursed expenses for 
monies expen<led in pursuance of the Local’s business 
(Tr. 379, 339 400, 424-425, 581-585, 621-622, 677-678, 1061- 
1070, 1267, 1301-1302; GX 12). Neither made or retained 
any proof of the underlying expenses for which reimburse¬ 
ment was claimed.* 

* According to Ottley, theae reimbursed expenses compen¬ 
sated him for out-of-pocket expenditures he paid for taxis, lunches, 
parking fees and gifts to unemployed members of the Local 
(Tr. 1064). The petty cash vouchers for Ottley’a reimbursed 
expenses averaged approximately |6,000 each year. None of them 
identified in any way the nature of the expenditure and merely re¬ 
flected an amount claimed by Ottley ns expenses. Some of the 
expenses for which he was reimbursed were incurred by appellant 
while engaged in his duties as an officer or the International. 
Nonetheless, he charged these expenses to the Local (Tr. 1160). 






Ottley teHtiflefl that he knew that the LMRDA was 
restrictive . . . legislation” for the “protection of the 
funds of these various organizations” “by [re<juiring] 
proper records" and that he was aware that such records 
were required to be kept for 5 years (Tr. 1123-1124, 1149; 
OX lOtd)). In connection with these reimbursed ex¬ 
penses, Ottley asserted that he made “notes” regarding his 
weekly expenditures, kept tliem until the petty cash voucher 
claiming a total amount of expense for the week was pre- 
jiared and then destroyed the “notes". However, no such 
notes were ever seen hy his oflice manager, Mrs. Wachtel, to 
whom the vouchers were submitted (Tr. 1145-1157). 

The only “record” of reiniltursed expense kept by 
Ottley was a weekly petty cash voucher submitted by him 
or on his behalf by Mrs. Wachtel. The information con¬ 
tained on the voucher was sparse at l»est: the date the 
amount claimeil by Ottley and usually his signature. 
While admittedly aware of the record keeping re<|uirement 
concerning reimbursed exjienses, Ottley attempted to justify 
his practice by claiming that he received advice from an 
nnidentifieil i)erson with the Internal Revenue Service 
during a 1959 audit of his tax return, that the petty cash 
vouchers as kept, were sufficient for Internal Revenue 
purposes.* 

*In colloquy at the bench the Court declined to allow further 
testimony on the question of reliance on this claimed advice 
unless Ottley could identify the auditing agent. Ottley did not 
attempt to adduce further evidence on the point (Tr. 1063-1068) 
Byrne testifled that he had received some advice from a Mr 
Barnham, an accountant for Local 144, now deceased As a result 
of that advice, Byrne claimed reimbursed expense payments but 

■H estimates of the various oxiienses 

identified by category. However, he also did not retain con¬ 
temporaneous documente. c.g., bills or receipts, to evidence these 
claimed expenditures (Tr. 677-678). 










Ottley’H claims for reimbursed exi>en8e8 were freqnently 
based on estimates made either by Ottley or by his office 
manager, Mrs. Wachtel (Tr. 621-622, 1259, 1271) If the 
amount estimated by Mrs. Wachtcl e.xceeded the amount 
Ottley believed he bad actually spent, there was no adjust¬ 
ment. Nor was an adjustment made when the “reim- 
Imrsed expense” failed to cover the amount actually ex- 
penrie<l (Tr. 582-588, 1149-1156), 

In addition to iweiving reimbursement for out-of-pocket 
cash expenses through the sutunission of petty cash vouch¬ 
ers, Ottley and Byrne used various credit cards issued in 
the nrune of the Local. These bills were approved by 
Oaley for payment, who then signed the checks of the 
Local in payment therefor.* Further, Ottley and Byrne 
incurred expenses at restaurants, (including Spindletop 
and A La Poiirchette) which were submitted to the Local 
for payment each month. No copies of those bills were 
retained (Tr. 589-591, 11.50, 1157). With respect to the 
|)ayment of both the restaurant and credit card bills Ott¬ 
ley was the sole judge as to whether the expense was a 
“personal”, or “union” expense. Mrs. Wachtel took his 
word and the “union” exiienses were paid from the Local’s 
treasury. 

e. Embezzlement of Auto Expenses 

Since 1937 Peter Byrne and Peter Ottley had l«en close 
associates in the management of Ixical 144 and in its pre¬ 
decessor. Dining that period Byrne never drove a motor 

vehicle, and in fact could not do so because of a childhood 
eye ailment. 

* Ottley had American Express. Diners Club, Carte Blanche 
and two gasoline company cards; Byrne used American Express, 
Diners Club and Texaco credit cards (Tr. 586-592 614 627 
630, 646-649, 1167). ’ ’ ’ 
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In 1962 Peter Ottley snggeHted to Byrne that the latter 
have the nee of leased automobile at the expense of Local 
144. Byrne told Ottley that he had no driver’s license and 
that he could uot obtain one because of his poor vision 
(Tr, 1303-1304). Ottley nonetheless executed the original 
auto lease and several suhse.iuent leases (Tr. 130.5). Ottley 
also authorized the use by Byrne of a Texaco credit card 
on which gasoline was purchased for the car (Tr. 614-618, 
670-671, 675; GX 9). During the period covered by the 
indictment, union funds in excess of |9,000 were paid to 
the auto leasing company for Byrne’s cars and over 
f2 ,700 to Texaco for gasoline and oil used. The Executive 
Board of the Local never authorized the use of such a car 
for Byrne or payment for its operating exepnses. 

Byrne never drove the vehicle which was leased on his 
behalf. Between 1968 and 1972 the cars leased for Byrne 
were used exclusively by Byrne’s wife to transport herself 
from the Byrne’s Harrington Park, New .Jersey residence 
to her place of business at Flower and Fifth Avenue Hos¬ 
pital ou 106t^ Street in Manhattan. During the trip Mr. 
Byrne was duven to a subway at 110th Street in Man¬ 
hattan. The car remained parked all day at a parking 
lot convenient to the hospital, parking fees being paid by 
Mrs. Byrne, who purchased all of her gas and oil on the 
union credit card (Tr. 672-673; GX 37, 38). 

There is no evidence that Byrne or anyone else used 
this leased automobile to travel on union business. When 
it became necessary for Byrne to travel by auto in con¬ 
nection with his duties ns a union official, he used taxis 
for transportation, and indeed every week claimed an 
amount for reimbursed expenses for their use, which Ottley 
himself approved for payment. The car’s only claimed 
connection to the union was the fact that Byrne rode in it 
to his wife’s place of employment from where he traveled 
by subway to I>ocal 144 headcjuarters, sometimes reversing 
the process on the return trip. Byrne admitted that the 
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leaHing of hlH car wok not authorized bv either the Execu¬ 
tive Board or the ineinlierMhip, but expreaaed hie opinion 
that the car waa uaed for union huaineaH to the extent that 
it provided partial tranaportation for him to and from 
work (Tr. Gl()-619, 674-t»7.‘)). Thia opinion ia the aole 
ahred of “evidence” on which the claim of union benefit 
waa advanced. 

Ottle.v admitted that he had no idea whether or not 
Byrne drove the leaaed car* or for what pari) 08 e Byrne 
uaed it (Tr. 1212-1214). He aaid that there waa a “general 
nnderatanding*’ among meml>era of the Executive Board 
aince the 1950’a that huaineaa agents should be supplied 
tranaportation in the form of a leaae<] car to enable them 
to ()erforra their dutiea. Although Ottley conceded that 
Byrne waa not a buainess agenl, he maintained that Byrne 
was in the same category. Ottley admitted that he 
knew there waa no specific authorization from the Execu¬ 
tive Board or the membership for the leasing of Byrne’s 
car (Tr. 1210-1212).** 


* Ottley, however, was aware that Byrne suffered from severe 
eye ailments, having visited Byrne in the hospital during the 
latter’s convalescence from a aeries of eye operations for cataracts 
in 1969 (Tr. 671-672 1208-1214). 

** While Ottley hsd obtained authorisation from the Executive 
Board for the use of an automobile for himself, he never attempted 
to secure similar authorization for Byrne's car. 
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ARGUMENT 
POINT I 

Th«r« was ample evidence of Ottley's guilt both 
as to his failure to maintain and keep records of 
reimbursed expenses and as to his aiding and abet¬ 
ting embezzlement of union funds. 

A. The Embezzlement Counts 

There was more than ample evideirje from which the 
jurj' conid conclude that Ottley was guilty of aiding 
a' i abetting Byr^s’s embezzlement.* Of the 16 automobile 
rentals paid fur from union funds, it is clesir that the only 
rental authorized in conformity with the constitution and 
by-laws of the Local, was the one for the automobile leased 
for Ottley as President. Thereafter, at his instance, auto¬ 
mobiles were simply leased for 15 other union employees. 
In the case of Byrne, the misuse of union funds was 
flagrant. Considering the evidence in the light most fa¬ 
vorable to the Qovernment, as the Court must at this 
stage, United Htaies v. MctJnrthy, 473 F.2d 300, 302 (2d 
Cir. 1972), the jury was fully entitled to find that Ottley 
knew Byrne was using the automobile solely for his per¬ 
sonal benefit He knew that Byrne had no license be¬ 
cause be could not see well enough to drive. Further, each 
week Ottley approved Byrne’s rwjuest for reimbursement 
for expenses incurred in i raveling to and from union busi- 

* Ottley claims that the sufficiency of the evidence should 
be determined solely from the Government’s direct case. How¬ 
ever, in this Circuit it is settled that when a defendant offers 
evidence, as Ottley did, all the evidence should be considered. i 
United Statee v. Tramunti, Diet. No. 74-1398 (2d Cir., July 12. 
1974) slip op. at 4818; United Staiee v. Put Kan Lam, 488 F.2d , 
1202, 1208 n. 7 (2d Cir. 1978). 


h 
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nPHB ]»y taxi, while the car IcuKctI for preciHcly that pur- 
pow* roiiinincd in a parking lot near hi« wife’H place of 
hiiHiiioNK. Ottley alao ili<1 not itnthorize to- jihv h chauf¬ 
feur for ItyriK-. Hiivint; known Ryrne xiin-e 1937, he wan 
well aware that Mra. llyrne wan otherwiae employed and 
not available to chaiiffenr Mr. Byrne around. Further¬ 
more, Ottley aitriieil ohet^ka each month in payment for 
the leaaintt of the car and for the t>;a 8 and oil which were 
chartted on a Texaco credit card in the name of Peter 
Bynie, hut the re<*eipt« for which w’ere, without exception, 
siltned by Virginia Byrne. 

The evidence wan more than Hiifficient to prove Byrne’s 
emlK'Zzlement of the amountH in exccHH of |11,000, charged 
in (’ounta 27 and 28, and upon the correct charge to the 
jury was aiiftlcient to convict Ottley of aiding and abet¬ 
ting that embezzlement by Byrne, and, in fact, of initiating 
and continiionaly appr«»ving that einl)ezzlement over a 
]ipriod of yeara commencing in 1962. United Staten v. 
Unlosacct}, 196 F.2d IG.'i, 167 (10th fir. 1952), United 
Staten v. Terretl, 373 F.2d 872 (2d Cir. 1973); United 
Staten v. Oarynilo, 310 F.2f’ 249 (2d fir. 1962).* 

B. The Record Keeping Count 

Ottley'a guilt on the charge of failing to maintain and 
ke<‘p the neceaaary vouchera, iecei]>ta and workaheets 
which tlie Secretary of Labor might uae to verify, explain 
or clarify and check for accuracy and completeneac the 
annual reporta which Local 144 waa re<|uired to flle, waa 

* Byme’a opinion that a union purpose was served because 
the car provided transportation from home to subway is irre¬ 
levant. The jury, in any event, wrs free to disregard this self- 
serving rationalization, which, if controlling, would mean that 
his shoes, his clothing and his food serve a union purpose since 
they, too, are obviously necessary in order to attend to union 
work. See United Staten v. Harmon, 339 F.2d 364, 366 (6th 
Cir. 1964), cert, denied, 380 U.S. 944 (1966). 
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equally conclusively proven. Assuming the correctness 
of the court’s charge on the law respecting this count,* 
the jury only had to decide two mutters in determining 
Ottley’s guilt: 1) were the records Ottley maintained 
and kept the kind required by Section 436,** and 2) if 
they were not, did Ottley act wilfully (as the court de¬ 
fined the term) in failing to maintain and keep such 
records? 

With respect to the first element, there is no disagree¬ 
ment about what Ottley did; each week in the years 
charged u slip of paper marked “reimbursed expenses” 
with an amount was submitted to the union’s office man¬ 
ager, and then paid by union check which Ottley co-signed. 
Defendant concedes that these slips do not even contain 
a breakdown of what the money was spent for, or where 
it was spent. Moreover, and more significantly, no receipts 
for these expenditures were either obtained or preserved 
by Ottley, let alone submitted with his weekly “voucher”. 

t 

This uncontradicted evidence was more than sufficient 
for the jury to find that the record keeping for which 
Ottley was responsible fell below the statutory standard. 
Indeed, on this issue, defendant, in his brief (Br. 36-39) 
concedes that sufficient evidence was before the jury. 

* Discussed, infra at pp. 26-29. 

** Section 4S6 provides: 

Every person required to file any report under this 
subchapter shall maintain records on the matters re¬ 
quired to be reported which will provide in sufficient 
detail the necessary basic information and data from 
which the documents filed with the Secretary may be 
verified, explained or classified, and checked for accuracy 
and completeness, and shall include vouchers, worksheets, 
receipts, and appli'uible resolutions, and shall keep such 
records available fcr examination for a period of not less 
five years after the filing of the documents based on 
the information which they contain. 
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Defendant eontendB, however, that the evidence wan 
inHufficient with renpect to the second element, wilfnlnean. 
The evidence on this element, however, was compelling. 
To prevail on this issue, the Government had only to prove 
a reckless disregard of the law’s requirement on the part 
of the defendant. The evidence however may fairly be 
said to support a finding that the defendant acted in 
knowing disregard of his specific statutory duties. 

Thus, th^ jury had before it Ottley’s own cdmissiou 
that he knev/ the LMRDA was a restrictive statute de¬ 
signed to protect the funds of the union membership by 
proper records which were to be kept for five years. They 
also could consider that in 1959, shortly after the enact¬ 
ment of the LMRDA, Ottley signed the LM-1 form, which 
contained the text of Section 436 directly above his signa¬ 
ture, and that each year thereafter he signed the LM-2, 
which set forth the amount of reimbursed expenses paid 
to him by the Local in the previous year. Furt’ r-more, 
Ottley’s unquestioned expertise in the aflfairs of union or¬ 
ganization and management for nearly 25 years, as pt si- 
dent of the Local, vice president of the International and 
trustee of the welfare funds, was strong evidence from 
which the jury could find that Ottley was well aware of 
his statutory obligations. Finally, the jury was entitled 
to find that the persistent efforts of the International’s 
leadership and the local’s attorneys over the years to 
alert union officers of the existence and scope of the 
LMRDA, aind officers’ resimnsibilities thereunder, were 
successful in Ottley’s case, and that he was aware, from 
his attendance at conferences and meetings, and from 
reading union literature, that he W'as required to main¬ 
tain Jind keep the records necessary to verify the state¬ 
ments in the LM-2 reports. From all this evidence the 
jury well could have fou:!'’ that Ottley deliberately at¬ 
tempted to av«)id maintaining and keeping the receipts, 
vouchers and w'orksheets necessary to verify the Union’s 
report of reimbursed exiienses paid to him each year. 
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Moreover, it is clear that since Ottley (1) knew of 
the existence of the LMRDA, (2) was the ofilcer retiuired 
to sign and file the annual reports, and (3) knew that 
no verification existed of when, where and how the monies 
he was claiming as reimbiirsefl expenses were expended, 
the jury was entitled to conclude that Ottley had recklessly 
disregarded his duties to maintain and keep the necessary 
receipts, vouchers and worksheets. 

In sum, the evidence on Imth the embezzlement counts 
and the record keeping count was more than sufficient for 
the jury to reach its guilty verdicts. 

POINT 11 

Th« trial court iproperly charged the jury con¬ 
cerning the automobile expenditures. 

Judge Frankel instructed the jury that the defendant 
could not be found guilty of aiding and abetting the em¬ 
bezzlement of union funds through the expenditures for 
Byrne’s automobile if the jury found that the expenditures 
were authorized by the union, or if, in gcM)d faith, Ottley 
believed they were authorized (Tr. 1540). Appellant claims 
that the jury should have l*een further instructed that he 
was entitled to an acquittal if they found that he had a 
good faith Itelief that the unauthorized automobile expendi¬ 
tures were for a union benefit. This argument lacks merit. 

Section 501(c) provides: 

“Any person who embezzles, steals, or un¬ 
lawfully and willfully abstracts or converts to his 
own use, or the use of another, any of the moneys, 
funds, securities, property, or other assets of a la¬ 
bor organization of which he is an officer, or by 
which he is employed, directly or indirectly, shall 
be fined not more than |10,000 or imprisoned for 
not more than five years, or both.” 







By it« teriiiH the ntutute does not include the defeiise 
which Ottley seeks to engraft upon it. Such a defense 
would be demonstrably inconsistent with the statntc^y 
puriwse and would substantially impair its efficacy if it 
received judicial approval. 

Only one case, United Statex v. Goad, 490 F.2d 1158, 
116i» fSth (Mr. 1974), which affirmed the convictions cf 
four union officials who had knowingly taken salary in¬ 
creases without proper authorization, has expressly de¬ 
cided the issue pi-esented here. In Goad the Eighth C!ir- 
ciiil unequivocally rejected the view that ‘“lack of bene¬ 
fit to the union is an essential element . . .” of the crime 
prohibited by Section 601(c), 490 P.2d at 1165. After 
carefully analyzing the statute and decisions construing 
it, the Court of Appeals concluded: 

“In summary, fradulent intent to deprive the union 
of its funds and a demonstrated lack of authoriza¬ 
tion, is sufficient for a prosecution under § 501(c). 
Lack of union benefit is not essential but fraudulent 
intent must In* proved; that is, the intent to deprive 
the union of its funds, not an intent to deprive 
the union of its funds that are not expended for 
union Iteneflt. For example, if by mistake or acci¬ 
dent a union official spends funds that are nnau- 
thorized, he is not liable under § 601(c).” Id. at 
1166. 

Proof of fraudulent intent is established by evidence 
that the defendant “knowingly” expended union funds 
“not authorized according to the union s constitution und 
bylaws,” Id. at 1165, and is not vitiated by a belief that 
the expenditure might benefit the union: 

"United fitatex v. Bryant, 430 F.2d at 239, held 
that “willfulness is an essential element of the of¬ 
fense charged.” Willfulness or criminal intent is 
commonly defined as an “act (or omission) * * * 
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committed (or omitted) by defendant voluntarily 
with knowledge that it was prohibited by law’, and 
with the purpose of violating the law, and not by 
mistake, accident or good faith.” United States v. 
Rabb, 394 F.2d 230, 232 (3rd Cir. 1968), quoting 
Manual on Uniform Jury Instructions in Federal 
Criminal Cases of the United States District Court 
for the Northern District of Illinois, 33 F.R.D. 
529, 553 (1963). We think, under the circumstances 
of this case, "good faith’' cannot include, as a 
matter of law, spending union funds thinking it 
proper since the union would benefit from the ex¬ 
penditure. The fiduciary responsibility recpiires 
union olBcials to follow the pmper procedures to 
authorize the exjienditure of fiiuds. A union offi¬ 
cial cannot be acting in “good faith” when not 
following his ur ».'* <’8 ow’n procedures for authoriz¬ 
ing expenditures. An elected union official must 
know the proper procedures for conducting his 
union’s business.” (emphasis added; Id. at 1166 
n. 10). 

The definition of intent to defraud established in Ooad 
clearly excludes good faith Mief in a union benefit us a 
defense. The holding in (load, wholly ignored by appel¬ 
lant, controls the instant case and scpiarely supports Judge 
Frankel’s charge, which correctly limited the defense of 
“good faith” to a good faith belief that the expenditure 
had been properly authorized by the union. 

Defendant relies principally upon this Court’s deci¬ 
sion in United States v. Silverman, 430 F.2dJ06 (2d Cir. 
1970), cert, denied 402 T^.R. 95.3 (1971) to supjmrt his view 
that Judge Frankel’s charge was erroneous. This reliance 
is misplaced. 

In Silverman, Judre Moore, w’riting in dissent, and 
focusing on the issue in whether a benefit to the union 
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would remove a paituular unauthorized expenditure from 
the ambit of Reotion 501 (c), articulated the elements of a 
ection 501(c) violation in his discussion of the “political 
contribution’’ counts in that case: 


... a conviction under section !>01(c) may be 
made out by a demonstration of a fraudulent intent 
to deprive the union of its funds and either a lack 
of Ixma fide authorization ot an alisence of benefit 
to the lalKir organization from the expenditure” 
(emphasis added); 430 F.2d at 117. 


Judge Friendly, writing for the majority in Silverman, did 
not discuss the component elements of the crime under 601 
<c), but assumnl arguendo, that Judge Moore’s formulation 
was correct, and reversed for insufficient evidence. Judge 
.loore H view in Silverman, as well as that of the court in 
(>oad, IS that an incidental union benefit (and consequently 
a belief in such a benefit) does not constitute a defense 
where fraudulent intent and lack of authorization are es¬ 
tablished. 


The .statutory scheme of which Rection 601(c) is an 
integral part evinces a clear Congressional intention to 
circumscrilH? the conduct of union officers by the highest 
standards of fiduciary responsibility. 29 U.g.C. § 501(a) 


‘The members of a lalior organization are the real 
owners of the money and property of such organ¬ 
izations and are entitled to a full accounting of all 
transactions involving such money and property, 
liecause union funds lielong to the members they 
should be expended only in furtherance of their 
common interest. A union treasury thould not be 
manwjed ae though it were the private property of 
the union officera, however well irJentioned auch 
officera might be, but aa a fund governed by f 'uciaru 
atandarda:’ U.8. Cong. & Admin. News Vol. 2 86th 
tong., Ist Sess. 1959, H. Rep. No. 741 at 2430 
(emphasis added). 
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The sanctions imposed under Section 501(c) are de¬ 
signed to prevent “the unauthorised exi»enditures of union 
funds with a fraudulent intent alone. . . Ooad, supra, 
490 F.2d at 1165. The statute seeks to limit the unfettered 
exercise of power by union officials in the expenditure of 
union funds and to insure that sucli expenditures are made 
only with proper approval. Id.; see also, Silverman, supra, 
430 P.2d at 113. Proper authorization, as Judge Frankel 
recognized, is the critical question, for without it the 
preservation of union funds would depend u))on the un¬ 
restrained discretion of those in power. In Silverman, 
Jndge Moore aptly explaine<l this rationale as follows: 

“To hold otherwise would be to encourage the free¬ 
wheeling exercise of dictatorial power by labor 
leaders over the membership of their unions. Law'- 
less transactions would occur which were only argu¬ 
ably or through the ns^ of hindsight for the l)enefit 
of the union. Enforcement of “high standards of 
responsibility and ethical conduct” would be cur¬ 
tailed when the unbridled use of union funds can l>e 
immunized from the sanction of criminal liabilities 
by the fortuitous existence of a collateral union 
benefit. Overzealousness in government supervision 
of the fiduciary role of labor leaders is avoided by 
the requirement that a criminal intent be demon¬ 
strated in addition to the lack of either authoriza¬ 
tion or union benefit The existence of a bona fide 
union l)enefit would be strong evidence that there 
was no intent to deprive the union of the use of its 
funds.” 430 F.2d at 116. 

Under appellant’s view, even if a union official lucked 
authorization to make an exi)enditure of union funds and 
knew that he lacked such authorization, or even if he 
knew he was prohibited from making that expenditure, his 
subjective belief the union would l»euefit therefrom would 
be enough to bar the applicability of the statute’s criminal 
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Finally, defendant’8 contention that Judge Frankels 
charge eliminated from the jury’g congideration the bulk 
of the evidence relating to Ryrne’g car, ig incorrect. 
Firet, it ghould be euipUagized that Ottley wag charged 
with aiding and abetting Byrne’g embezzlement. Judge 
Frankel properly charged that the jury firet had to find 
Byrne gailty of an embezzlement, iind then muat find that 
Ottley not only had knowledge of the embezzlement, but 
participated in it or cauged it (Tr. 1549-1560). Under the 
Digtrict Court’g inetruction, the jury had to coneider all the 
evidence relating to the elemente of the offenee, including 
whether Byrne derived a eubatantial pergonal benefit from 
the uee of the car and the extent of Ottley'g knowledge of 
how the car in fact wag ueed and hie participation in 
eecnring ite continuing uee with union funda. The jury 
wag ingtructed that it had to determine whether in thig 
cage there were 

“. . . unauthorized exi)enditureg or ugeg of union 
fundg for pergonal l>enefit of the officer doing that 
or for the pergonal Wnefit of otherg to whom he 
divertg the fundg or on behalf of whom he makeg the 
expendituree” (Tr. 1638). 

Furthermore, the jury wag required to coneider the 
“underetanding with which the itemg were Imught or paid 
for,” and to congider “all the evidence ... in determining 
whether the chargee of embezzlement had l»een made out 
with regpect to [each] particular item” (Tr. 1543; gee aleo 
Tr. 1544, 1646-1648). 

Finally, the circiimetanceg of Ottley’g authorizing ex- 
pengea for Byrne’g car, the nature of |)revioug euch ap- 
provalg, Byrne’g eye condition ag Ottley perceive<l it, and 
Byrne g actual uee of the car, or whether there wag a nge 
for union purpoaea, and Ottlev’g knowledge thereof, all 
could have been congidered by the jury in evaluating 
Ottley’g defenee of goo<l faith belief in authorization. In- 
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dml, it waH critical for the jury to couHider whether 
Ottley could leaHonably have believed that the union had 
authorized expenditures for the car as Byrne was using it 
and what Ottley’s knowledge of that use was.* Judgj 
Frankel’s charge encouraged the jurj' to consider all of 
the evidence in connection with the defendant’s contention 
that he believed such expenditures had been authorized 
(Tr. 1556-1558). 


POINT III 

Ottley was a "person required to file reports" 
under the LMRDA and was properly convicted for 
failing to comply with Section 436 of the Act. 

Defendant contends that he is not a “person” required 
to file a rejwrt under flection 431, and is therefore not 
directly subject to the requirement of flection 436 that 
such persons maintain and keep available the records 
necessarj- to verify reimbursed expenses. There is no merit 
to this claim. 

flection 431 re<iuire8 labor unions to file reports an- 
.nually with the Secretary of Labor; flection 439 requires 
the president and treasurer of the union to sign those re- 
I>orts, and holds them personally responsible for their filing 
as well for any statements contained therein which they 
know to be false.** * * ***** 

*Thi8 is. of course, harmonious with Judge Moore’s view 

that a union benefit may be persuasive on the issue of fraudulent 
intent. 430 F.2d at . i™uuuient 

** Sections 402, 481, 436 and 439 provide, respectively in 
relevant part: 

§ 402. Definitions 

For tb- purposes of this chapter— 

***** 

(d) "Persons” includes one or more individuals, labor 
[Footnote continued on following page] 
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orcuiiutiona, partnerahipn, Mflnciationii, corporations, ’learal 
roprosenUtives. mutual companies, joint-stock companies, 
trusts, unincorporated organisations, trustees, trustees in 
i>ankruptcy, or receivers. 

• * * • * 

1481 

(b) Every labor organization shall file annually with 
the Secretary a financial report signed by its president 
and treasurer or corresponding principal officers containing 
the following Information in such detail, as may be neces¬ 
sary accurately to disclose its financial condition and opera¬ 
tions for its preceding fiscal year— 

***** 

(8) salary, allowances, and other direct or indirect 
disbursements (including reimbursed expenses) to each 
officer and also to each employee who, during such fiscal 
y***"’ received more than 810,000 in the aggregate from 
such labor organization and any other lab^r organization 
affiliated with it or with which it is affiliated, or which is 
affiliated with the same national or international labor 
organiution; 

1486 

Every person required to file any report under this 
subchapter shall maintain records on the matters required 
to be reported which will provide in sufficient detail the 
necessary basic information and data from which the docu¬ 
ments filed with the Secretary may be verified, explained 
or clarified, and checked for accuracy and completeness, 
and shall include vouchers, worlaiheets, receipts, and appli¬ 
cable resolutions, and shall keep such records available for 
examination for a period of not less than five years after 
the filing of the docum ts based on the information which 
they contain. 

S489 

(a) Any person who willfully violates this subchapter 
shall be fined not more than $10,000 or imprisoned for not 
more than one year, or both. 

***** 

(d) Each individual required to sign reports under 
section 431 and 433 of this title shall be personally respon¬ 
sible for the filing of such reports and for any statement 
contained therein which he knows to be false. 
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Moreover, defendant’H poHition, if accepted, would create 
an unfair application of the criminal sanctionn under Sec¬ 
tion 439 that Congreaa manifestly did not intend. 

t 

Employers are “persons required to file’’ reports under 
Section 433, must maintain and keep the retjuisite records 
under Section 436, and are liable for failure to comply 
with the record keeping requirements under Section 439 
(a). “Employers” however, include individuals and part¬ 
nerships. Defendant’s construction of the statute would 
penalize employers operating in an individual or partner¬ 
ship capacity, but would impose no criminal sanctions 
upon officers of corporations for failing to comply with 
Section 436. The inequity of this construction of the 
statute is increased by the fact that in the usual situation, 
criminal sanctions wiil be imposed on small businessmen. 
Within the larger entities, corporations and unions, in 
which the necessity for accurate record keeping is made all 
the more ini|)erative, by the size and comidexity of the 
organisation, no individual criminal responsibility could 
be imposed. Clearly Congress did not intend this result. 
The nature of the organisation of the entity required to 
file the reports under Sections 431 and 433 cannot be per¬ 
mitted to determine individual criminal liability under 
the LMBDA. 

Defendant contends that an interpretation of Section 
436 requiring a union president to insure that all other 
officers prepare and submit adequate vouchers and receipts 
is unjust; union presidents do not have such a mandate 
from their unions.* This conclusion ignores the fact that 
the Constitution and Ry-Laws of the Local (with which 
Ottley expressed great familiarity during the trial) spe<i- 
flcally give the president that mandate: 

*It is worth noting here that at least within this Local 
such a task would not have been the least bit onerous; Ottley 
and Byrne were the only individuals receiving reimbursed ex¬ 
penses. 
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POINT IV 

Th« trial court's charge on willfulness under Sec¬ 
tion 439 was proper and not misleading. 

The trial court properly charged the jury that willful- 
nesa was proven under Section 439, if it found that the 
defendant had acted in reckless disregard of the law’s 
requirements. 

Defendant contends that the court should have charged 
the jury that the government was required to show bad pur¬ 
pose or evil motive on his part. Neither United States v. 
Murdock, 290 U.8. 389 (1933) nor Morriasette v. United 
States, 342 U.8. 246 (1951), on which Ottley relies, reject 
recklessness as an appropriate measure of willfulness Thus, 
the Supreme Court stated in Morriaaette: 

‘‘Neither this Court nor, so far as we are aware, 
any other has undertaken to delineate a precise line 
or set forth comprehensive criteria for distinguishing 
between crimes that require a mental element and 
crimes that do not. We attempt no closed definition, 
for the law on the subject is neither settled nor 
static.” 342 U.S. at 260. 

In Murdock, the standard of recklessness was explicitly 
recognized: 

“The word [wilfully] often denotes an act which 
is intentional, or knowing, or voluntary, as distin¬ 
guished from accidental. But when used in a crim¬ 
inal statute it generally means an act done with a 
bad purpose; without justifiable excuse; stubbornly, 
obstinately, perversely. The vBord ia alao employed 
to characterize a thing done without ground for 
believing it ia lawful or conduct marked by careleaa 
ditregard whether or not one haa the right ao to act” 
[emphasis added]. 290 U.S. at 394-5. 







The courts have frequently interpreted the term “will- 

has he light to act in a certain fashion. This definition 
has been aiiplied in tax cases, United Htatca v / 

476 F.2d 260, 2 (« ( 5 th Cir. ,073) 

vii ually Identical to the one in Uurdock), securities laws 

328 F.2d 854, 862-3 
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443 (3(1 Cii. 1072), affirms the correctness of the court’s 

charge in this case. There, union officials were accused of 

failing to make accurate ones. The defendants contended 
that the court there erred in charging the jury that it 
could convict if it found that th. defendants acted in reck 
less disregard of the law. In rejecting the defendaTtl;’ 
ilaim, the Court of Appeals stated; 

While wilfulness, when employed in a criminal 
statute, generally means an act done with bad pur- 
iwse, it “18 also employed to characterize a thing 
(one without ground for believing it is lawful fcita- 
tion omitted], or conduct marked by careless dis- 
reganl whether or not one has the right so to act 
[citation omitted] ...» United States v. Murdock 
-60 r.S. 389, 394-359, .54 S.Ct. 223 ‘>2!) 78 L Pd 
381 (1933). To determine the meaning of fhe 
^ord, it IS appropriate to resort to the context in 
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which it is used. Id. The LMBDA imposes serious 
fiduciary responsibilities on union leaders. They 
must take the utmost care in their stewardship of 
their members’ funds, feiection 501 of the LMBDA, 
29 U.S.C. S 501. Sabolsky v. Uudzanoski, 457 F.2d 
1245 (3d Cir. 1972); Johnson v. Nelson, 325 F.2d 
646 ( 8th Cir 1963). Further, the purpose of the 
LMBDA is not just to prevent embezzlement and 
fraud; as we have noted, it is to provide information 
for the members so that they can control their 
leaders. Therefore, even when false statements or 
omissions are not elements of schemes to defraud, 
they obstruct legitimate goals of the LMBDA. How¬ 
ever, the elimination of a requirement of evil intent 
or bad purpose will not operate as a trap for the 
unwary. There can be no basis for asserting a law¬ 
ful purpose for the knowing entry of deceptive 
statements or the omission of accurate ones in lKM)kH 
of account. Knowledge of false statements or mis¬ 
representations of material facts done in reckless 
disregard of the law is sufficiently culpable conduct 
to merit punishment under Section 209. Unitefl 
States V. Haggerty, supra, 419 F.2d at 1008, 1009. 
cf. United States v. Sarantos, 455 F.2d 877, 881-882 
(2d Cir. 1972); Brown v. Bullock, 294 F.2d 415, 
420 (2d CJlr. 1961). 462 F.2d at 452. 

The Court’s reasoning in Budzanoski is no less applic¬ 
able to this case. Defendant’s effort to distinguish it on 
the basis that Budzanoski involved a claim of false entries 
is unpersnasive. The statutory purposes underlying the 
false entry and re<‘ord keeping provisions are identical. 
Permitting a lesser standard of conduct for union officers 
charged wdth keeping the very records upon which the 
Secretary of Labor and the unions’ membership must rely 
to ascertain whether the reports which are filed are in¬ 
accurate or fraudulent would serve only to seriously dilute 
the fiduciary standard to which union officers must adhere. 
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Defendant 8 further eontention that, aasuming recklesa 
diHreganI to l»e the proper standard, the court’s charge 
nevertheless was erroneous, is frivolous. The failure of the 
court to charge that the defendant must have acted with 
a reckless disi-egard of the law nnd a conscious purpose to 
avoid learning the truth, is not error. United States v. 
SarantoH, supra, United States v. Brairer, supra, Umted 
States V. Thomas, supra. The District Court plainly de- 
fine«l “rei kless disregard” in terms of “deliberate indiffer- 
ence or refusal to he informed” (Tr. 15.‘{.‘M534). The fur¬ 
ther claim that the court’s charge is internally inconsistent 
and confusing, particularly respecting mere negligence is 
wlually without merit. Even if it cun l)e said that the court 
was charging that if the jury found that Ottley failed to 
make reasonable efforts to know his fiduciary obligations, 
then a re< kless disregard had l>een established, the Court’s 
formulation was correct. Ottley’s apparent claim that a 
fiduciary who fails to make an effort to learn his fiduciary 
duties is mere negligence, and does not amount to a con¬ 
scious purjiose to avoid the truth, or is not an indifference 
to his legal obligations, is absurd on its face and requires 
no discussion. 


POINT V 


The jury properly found that Ottley did not com¬ 
ply with the requirements of Section 436; Section 
436 is not unconstitutionally vague. 


ottley was re<iuired under Section 436 to maintain 
and keej) all “vouchers”, “receipts” and “worksheets” with 
which the Secretary of Labor and the union membership 
could verify the accuracy of the information contained 
in the LM-2 reports submitted annualy by the Local to 
the Department of LiilK)r. Ottley contends that the “vouch¬ 
ers submittefi l»y him or on his l>ehalf each week, and on 
the basis of which he was reimbui-sed for his claimed petty 
cash expenditures, were adequate compliance with the 
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statute. He further argues that if the statute requires 
more than the vouchers, it must be invalidated on grounds 
of vagueness. Neither claim has merit. 

Appellant repeatedly asserts that the vouchers were 
“unc^llenged as to accuracy.” This of course, begs the 
question. The vouchers were not challenged because Ot- 
ley’s conduct eliminated the possibility of any verification. 
There was no way that anyone—union member, Depart¬ 
ment of Labor official, accountant—could determine 
whether the amounts claimed were actually spent, for 
what purpose they were spent, and when and where'they 
wc e spent. Ottley knew that bis claims for bis reim¬ 
bursed expenses could not be verified without the addi¬ 
tional necessary information, and this is precisely why 
he ch<^ not to retain the statutorily required docu¬ 
mentation. Indeed, defendant's own definitions of the 
term "voucher” quoted at page 61 of bis brief stress that 
the term encompasses “evidence” or “proof’ of the actual 
expenditure claimed. Moreover, defendant completely ig¬ 
nores the statutory requirement that “receipts” be main¬ 
tained and kept available for inspection. Any receipts re¬ 
ceived by Ottley for his out-of-pocket expenditures were 
never submitted with his vouchers. Ottley’s conduct was 
a striking departure from the practice of other Local offi¬ 
cials (Byrne excepted) who received weekly fixed allow¬ 
ances, but nevertheless submitted receipts for all their 
expenses, together with detaileil vouchers like Byrne’s. 
Indeed, Ottley actually destroyed the notes he claimed to 
have made which would have given a breakdown of how his 
expenses were incurred. Ottlcy’s liehavior was nothing 
short of intentional concealment of the necessary means 
by which verification could be achieved. 


Under Section 43« no s|>eclfic bookkeeping system is 
required, United (States v. BudzanogJci, 462 F.2d 443, (3d 
Ci’-. 1972). The statute demands no more than the means 
by which any union member and the Government can 
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verify when where and how a union official si'ent the mon^ 
the union reiniburHed him for. In this cage, a breakdown on 
the voucher of where, when and for what the money was 
spent, together with the simple expedient of retain ing 
and attaching the receipts he received or could have ob¬ 
tained for his expenses, would have satisfied the duty im¬ 
posed by Section 436, The vouchers submitted, many of 
which were submitted on Ottley’s behalf in his absence by 
Mrs. Wachtel, often furnished nothing more than estimates 
of what Ottley 8|)ent which concededly bore little relation 
to the amount actually spent. They were clearly in¬ 
sufficient. 

Ottley also claims that the statute only requires him 
to jneserve any records which happen to be created, and 
places him under no obligutit*n to create or make any 
records. This contention does not withstand analysis. 
Ottley’s claim that “maintain” in the context of Section 
436 only means “preserve”, would, of course, mean that when 
the LMRDA was enacted in 19.59, this section created no duty 
n|(on unions and their officers to create records, but only 
to retain what they already had. The statute, therefore, 
woubl have had no prospective application; only viola¬ 
tions which existed at the time of the enactment could be 
prosecuted. The broad remedial scope of the LMRDA 
would Ih* narrowed to a pinhole with such a constricted 
interpretation of Section 436. Moreover, the language of Sec¬ 
tion 4.36 clearly indicates that unions and their officers are 
tinder a duty to create and prenerne the necessary records. 
Thus, Section 4.36 speaks of the dnty to “maintain . . . and 
keep . . . available” these records. Defendant’s interpre- 
tatitm of the statute would render the phnise “keep . . . 
available”, as joinetl by the conjunctive “and”, utterly re¬ 
dundant. To make any sense, the two phrases must be 
construed to mean the creation and retention of the neces¬ 
sary records to enable the statements in the annual re¬ 
ports to be verified. This interpretation does no violence 







to the dictionary meaning of the word maintain,* and ia 
conaiatent with the purpoae of the atatnte. 


Finally, Ottley’a contention that thia conatruction of 
Section 436 ia nnconatitntional ia without merit. Thia 
court must conatrue the statute in auch faahion as to avoid 
a danger of nnconatitutionality, and where a general claaB 
of offenaea to which the statute ia directed ia plainly within 
its terms, the atatnte will not be atruck down aa vague. 
United Btatee v. Harries, 347 U.S. 612, 618 (1964). Moreover, 
as Harriss teaches, if this general class of offenses can be 
made conatitntionally definite by a reasonable construction 
of the statute, the courts must accord the statute that in¬ 
terpretation. To do this, the court may “extrapolate [the] 
allowable meaning” of the statnte, taking into account its 
text, the legislative history, and the interpretations of the 
atatnte given by those charged with enforcing it. Qrayned 
V. City of Rockford, 408 U.S. 104, 110 (1971). 


Manifestly, the terms of the statute itself and its ap¬ 
plication to Ottley’s behavior, are reasonable, and create 
no “trap for the unwary”. As previously stated, all that 


*E.g., Black’s Law Dictionary, 4th Ed. 1951: maintain . . . 
“it ia variously defined as acts of repairs and other acts to pre¬ 
vent a decline, lapse or cessation from existing state or condi¬ 
tion bear the expense of; carry on; commence; continue; keep; 
. . . keep in existence or continuance; preserve; supply with what 
ia needed. ... To maintain an action or suit may mean to 
commence or institute it. . . .” Indeed, under Section 436 main¬ 
tain will have a number of meanings—the creation and main¬ 
tenance of the necessary vouchers and worksheets as well as 
the retention of the necessary receipts. The definition of “keep”, 
it may be added, may also be construed to require the creation 
of the necessary records; Black’s supra, keep ... “to maintain 
continuously and methodically for the purposes of a record; as 
to “keep” Iwoks. . . . Thus to “keep” records of court means, not 
only to preserve the manual possession of the records, books, and 
papers but to correctly transcribe therein the proceedings of the 
court” 
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“ reasonable effort to create and preserve 

contained in the annual reports to be verified. Burh a 

he Fifth Amendment, and the courts which have consid 

fn* . tied Statet v. Rudzanonki; supra’ United 
V. Haggerty, 419 F.2d 1003, 1008 ( 7th Or. 1980). 

POINT VI 

The trial court's evidontiary rulings were correct. 

Ottley complains of two rnlings made by J„dae Fran- 

allowed the introduction of 
la. ous documents mailed by the International to officers 

rLl t ITOvisions of the LMRDA 

and testimemy concerninR lectures that were Riven to ac’ 

quain he union’s officers with the Act; the s^ond ex 
eluded further testimony by Ottiey concerning his pur¬ 
ported reliance upon alleged statements by an unidentified 
person ..nnected with the Internal Revenue Service co^ 
iming he adequacy of Ottley’s documentation of his re- 
i.nbnrsed expenses claimed in his tax returns. OttleVs 

IwlTnltu.'"'*' •"““T 

This court has often i-eiterated the proposition that 
ordinanly a ruling on the relevancy of evidence depends 
upon the exercise of the sound discretion of the trial judge 
and will not disturbed uj.on appeal except for Uve 

^93 F.2d 987, 993 (2d 
( ir. 1974). It IS equally well settled that the trial court 
has a measure of discretion in allowing testimonv which 
discloses the purpose, knowledge or design of a particular 
lierson. Olasser v. United States, 315 U.S. 60, 81 (1942). 






testimonj of the union offlcew 

cr. ST ««“* »“• 

■MiU«d by the International, there can" be no're^rdbpJle 
ttat these matters were relevant.* Appellant’s knowl^ee 
f the word-keeping provisions of the Act and his duties 

^n«;^"toTe drr^ 

cranect^ to the defendant, both by the evidence of hi. 

19« Ex«.utlre Board meeting, 

alter 1964. With respect to ^he union literature Ottipv 

conceded having read Government’s Exhibit 47 * whieh 

Interaa? ‘‘O'^ceded receiing the 

ntemationalg quarterly magazine. Evidence of the con 

Thn. A admitted as business records 

Thus, he evidence of the perio<Iicals and lectuw wan 
relevant, probative*** and connected to the defendant and 
its admission was proper. ’ 

Similarly, the exclusion of defendant’s preferred testi¬ 
mony concerning his conversations with an IRS agent was 
proper and within the sound discretion of the co^. The 
if* offered by the defendant was pronerly excluded • 
its marginal relevance was significantly outweighed by ito 
remoteness and the collateral issues which luld hav^ 

^vlng any tendency to make thV eil^ oran^ 
of consequence to the determination of ih. ^ " 

. .i-..b,cb 

(GX 81). ^ explanation of the Act 

their introduction could hardly have nreiudicH i“ue, 

j^i-ioo. Tb. .ir.iiic.nc -bleb 

these documents is evidenced by his passina # ^rded 

summation (Tr. 1476). Thus even if the*«SIi * " 

prop.,1, ndnbttcd, tb. conrf.’.rror wc no, 







l^een introduced by itx adiniHKion. United fitates v, Kaha- 
ner, 317 F.2d 459 (2d Cir. 1963). 

Ottley could only «peculate at the year the converua- 
tion occurred (“think it wag in 1969”), and wag un¬ 
able to identify the man with whom he spoke,* despite 
the fact that counsel claimed Ottley could produce a 
memoiaudum he allegedly sent to the IRS to substantiate 
his claims. Thus, the government would have been en¬ 
titled, indeed, obliged, to investigate this claim during the 
course of the trial, {lerhaps occasioning a delay for a 
search of the records, and for the agent, and certainly 
would have been entitled to adduce proof, as well as have 
a charge to the jury, concerning the different objectives of 
the Internal Revenue Act and the LMRDA, as well as the 
practice of the IRS concerning verification of amounts of 
reimbursed exi>enses. 

i’inally, the gist of the proferrtd evidence was conveyed 
to the jury by Ottley’s testimony before the court cut off 
that line of inquiry.** The only thing the trial judge did 
not let Ottley say was that he thought the type of com¬ 
pliance he made with the IRS was equally sufficient under 
the LMRDA. If, as defense counsel asserts, the IRS 

* Counsel had the opportunity to consult with Ottley during 
the day between the conclusion of his direct testimony and the 
commencement of his redirect. Despite this, no offer that Ottley 
could name the agent or pinpoint the date was forthcoming from 
counsel. 

**Ottley testified as follows: 

Q. Did you ever have a problem with the Internal 
Revenue Service concerning reimbursed expenses? A. I 
don’t know if it was a problem. I know I was summoned 
to appear. I think it was in 1969. to justify my expenses, 
which I claimed that I had spent for the union organisation. 

Q. Were you able to explain to the IRS your reim¬ 
bursed expenses. A. Yes I did. 

• • • • • 

Q. Did you submit to the IRS a memorandum? A I 
did" (Tr. 1064-1066). 
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occupies such a powerful iHMiition in the minds of laymen, 
then the jury had no difficulty in inferring that Ottley 
waa claiming that he thought what was sufficient for the 
IBB also was sufficient for the Department of Labor and 
the union. 


CONCLUSION 

Th« judgment of conviction should be affirmed. 

Beapectfully submitted, 


Paul J. Cubban, 

United State* Attorney for the 
Southern Diatrict of New York, 
Attorney for the United State* 
of America. 


JOBL N. BOSBNTHAL, 

Lawbencb 8. Feu), 

A9*i*tant United State* Attorney*, 
Of Counael. 
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